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they do not comply with either or both diverse director requirements. Firms
that fail to comply or explain after a warning would be delisted from the
exchange.

As a director, management consultant, and academic, I have significant
expertise in management, corporate communications, corporate law, and
corporate litigation risk.

In my expert opinion, the diversity rule will likely result in increased director
compensation costs, director liability insurance costs, and a one-time director
“search cost” loss for firms and investors.

Compliance with the diversity rule will likely result in increased reputational
and legal risks for firms because the proposed rule relies on highly arbitrary
and subjective minority classifications that create opportunities for negative
media coverage and an increased risk of misrepresentation lawsuits or
government investigations.

For example, I cannot say for certain who will qualify as a “member of the
queer community.” This classification might mean anyone who is not
heterosexual, or it might mean heterosexuals who associate frequently with
or identify as allies of gay individuals.

This subjectivity might trigger lawsuits alleging misrepresentations about
the minority status of members of a firm’s board of directors.

For example, a firm may communicate that a director is Native American
based on the self-identification of that individual director. But in doing so, a
firm may incur legal risks should that director’s self-identification be
challenged as false by investors or regulators because the director lacks a
“tribal affiliation” or “community recognition” needed to qualify under
Nasdaq's definition.

As another example, a firm may communicate that a director is “black” based
on the director’s self-identification. But in doing so, the firm may include
legal risks should that director’s self-identification be challenged as false by
investors or regulators if the director happens to have “origins in . . . North
Africa” and is therefore “White” under Nasdaq’s definition.

Compliance with the diversity rule would also increase the liability risk for
some firms under federal or state non-discrimination laws, which generally
prohibit making employment decisions based on race and often prohibit
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making employment decisions based on other protected categories like sex
and sexual orientation.

In order to avoid the legal risks of publicly classifying persons by sex, race, or
sexual orientation, some firms may be compelled to explain their decision not
to comply.

In my expert opinion, firms that opt to publicly explain their reasons for non-
compliance with Nasdaq’s diversity rule will be subject to an increased risk of
reputational harm.

Negative news coverage and diversity activist campaigns highlighting a
firm’s statement of non-compliance with the diversity rule could impair a
firm’s reputation with its customer base or investors and result in a higher
cost of capital, reduced profitability, and lower share prices, even if such
effects might be mitigated in the long run.

Firms that publicly explain their reasons for non-compliance will also incur
significant legal risk. Such public explanation statements may attract legal
investigations or shareholder lawsuits alleging material misrepresentations
or omissions.

A statement explaining a firm’s reasons for non-compliance may also expose
a firm to enforcement risks from state regulators. For example, the New York
Martin Act only requires a plausible allegation that an exchange listed firm
made (1) a misrepresentation or omission; (2) that is material. Under such
open-ended standards, it is probable that exchange-listed firms may trigger
state enforcement investigations or lawsuits based on statements explaining
reasons for non-compliance with the diversity rule.

Indeed, shareholder lawsuits regarding corporate misrepresentations in
statements about diversity have already been brought against firms such as
Gap, Oracle, Facebook, Micron, Monster, and Qualcomm. A firm that makes
a statement about its non-compliance with Nasdaq’s proposed diversity rule
is likely to face an increased risk of similar shareholder lawsuits.

The explanation, in effect, functions as a penalty for non-compliance with the
diversity rule.

Given these serious risks, I believe the proposed rule is a double-edged sword
requiring that firms discriminate based on sex, race, or sexual orientation in

hiring directors, or else assume a serious risk of reputational and litigation
harms.



27.  Given these risks, the diversity rule pushes prudent directors and managers
to spend more limited resources on corporate communications consultants
and lawyers to assess and mitigate the costs, and the reputational and legal
risks, of a firm’s attempt to comply with the diversity rule or provide a public
explanation for non-compliance.

28. I declare that the foregoing is a true and correct statement of my expert
opinion and judgment.

Executed on: !l '5 , 2021

mes R. CoO?land
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Summary of Studies Cited by Nasdaq in its Review of the Academic Research, 85 Fed. Reg. 80,472, 80,475-80 (Dec. 11, 2020)

Includes Control Variable Diversity Trait Examined
Analysis
Study Authors (Date) Peer Includes Statistical N none; B basic; Only Non-U.S. Sexual Only Combined
Study No. *see sheet for full citation Reviewed Significance Analysis C controls Companies Gender Race Orientation Diversity Metric Comment
Combined diversity metric includes female, Black, Hispanic and Asian directors, does not separate
1 Thomas & Starr, Carlyle Group (2019) N N B N Y Y N Y effects due to race, gender (p. 5, n. 19)
2 Babcock et al, FCLT Global (2019) N N N N Y N N N Diversity metric includes age and gender (p. 11), separate analyses address age and gender (p. 12)
Hunt et al, McKinsey (2015) N Y B N Y Y N N
4 D. Carter et al (2003) Y Y C N Y Y N N
Composite diversity metric includes age, gender, ethnicity, financial expertise, number of
5 Bernile et al (2017) Y Y C N Y Y N Y directorships, educational background, does not separate effects due to race, gender (p. 10)
6 Kerlsley et al, Credit Suisse (2014) N N B N Y N N N
7 Eastman et al, MCSI (2016) N N N N Y N N N
8 N. Carter et al, Catalyst (2011) N Y N N Y N N N
9 Credit Suisse ESG Research (2016) N N N N N N Y N
10 Quorum (2019) N N N N N N Y N Not a study
11 Hunt et al, McKinsey (2020) N Y B N Y Y N N
12 Moody's Investors Service (2019) N Unable to access without subscription
13 Pletzer et al (2015) Y Y C N Y N N N Meta-analysis
14 Eagly (2016) Y N N N Y N N N Narrative summary of literature
15 Post and Byron (2015) Y Y [ N Y N N N Meta-analysis
16 Byron and Post (2016) Y Y C N Y N N N Meta-analysis, but related to corporate social performance--not relevant
17 D. Carter et al (2010) Y Y C N Y Y N N
18 Campbell & Minguez-Vera Y Y c Y Y N N N Only Spanish companies
19 Adams & Ferreira Y Y c N Y N N N
20 Srinidhi et al (2011) Y Y C N Y N N N
21 Pucheta-Martinez et al (2016) Y Y C Y Y N N N Only Spanish companies
22 Gull etal (2017) Y Y C Y Y N N N Only French companies
23 Bravo & Alcaide-Ruiz (2019) Y Y C N Y N N N
24 Abbott et al (2012) Y Y C N Y N N N
25 Wahid (2019) Y Y C N Y N N N
26 Cumming etal (2015) Y Y c Y Y N N N Only Chinese companies
27 Chen et al (2016) Y Y c N Y N N N
28 Gul et al (2011) Y Y c N Y N N N
29 Abad et al (2017) Y Y C Y Y N N N Only Spanish companies
30 Lucas-Perez et al (2014) Y Y C Y Y N N N Only Spanish companies
Combined diversity metric includes educational background, functional background, insider status,
31 Westphal et al (1995) Y Y C N N N N Y age; does not include gender, race, or sexual orientation
32 Forbes & Milliken (1999) Y N N N N N N N Not a study
33 Dallas (2002) Y N N N Y Y N N Not a study
34 Dhir (2015) N N N Y Y N N N Only Norwegian companies, qualitative study
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